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This single asset chapter 11 case is before the court on the
notion of Walter F. Trent and Lynwood G WIllis (the “Partners”)
to designate class three ballots of Condor One, Inc. ("“Condor”)
as not having been cast in good faith pursuant to 11 US. C 8§
1126(e) and Condor’s response in opposition thereto. A hearing
was held on this mtter in conjunction with a confirmation
hearing on the Partners’ and Condor’s conpeting chapter 11 plans
on My 22, 1997. Because the court does not conclude that
Condor acted in less than good faith in purchasing and voting
the four unsecured trade clains at issue, the notion wll be

deni ed. This is a core proceeding. See 28 USC 8

157(b) (2) (L) .

l.

On May 1, 1997, Condor filed a notice of transfer of clains
indicating that it was the transferee of four unsecured trade
claims of the debtor, nanely, those of Dalton D rect Carpets,
Kel - San, Inc., Kingsport Publishing, and Pestco U S A, Inc., in
the respective anmpunts of $2,041.00, $349.00, $481.00, and
$260. 00. The notice states that these clains were assigned to
Condor pursuant to certain assignnents of clains executed on

specified dates in July and August 1996. Condor’s third anended



di scl osure statenent® filed on February 25, 1997, sets forth the
transfer of three of these clainms, but omts Condor’s purchase
of the claimof Pestco U S. A, Inc., which had purportedly been
assigned to Condor on August 29, 1996. Condor voted the four
clainms in the stated anounts against the Partners’ third amended
chapter 11 reorganization plan.

The Partners assert that the four ballots cast by Condor in
this regard should be designated as not having been cast in good
faith because (1) Condor did not disclose in its disclosure
statenent all of the clains it had purchased; (2) Condor did not
file its notice of transfer of clains until May 1, 1997, the day
after ballots on the Partners’ and Condor’s plans were due; and
(3) Condor had an ulterior purpose in voting the clains against
the Partners’ plan, that being to attenpt to defeat the
Partners’ plan and to pronote the confirmati on of Condor’s plan.?

In response, Condor asserts that the Partners were not entitled

'The disclosure statenent recites that “Condor has
previously purchased several clainms of Cass 1 Creditors [as
defined in Condor’s plan]. The purchased clainms were those of
Dalton Direct Carpets, Kel-San, Inc. and Kingsport Publishing,
who were paid 100 percent of their clains. A nunber of other
hol ders of Class 1 Clains were contacted about selling their
claims, but they declined to accept Condor’s offer.”

2Al t hough the clainms at issue herein which Condor purchased
were also voted in Cass 1 by Condor in favor of its third
anmended liquidation plan, the Partners’ npotion does not request
that these ballots be designated as not having been cast in good
faith.



to any prior notice regarding the purchase of the clains and,
that in any event, the Partners were aware all along of Condor’s
efforts to purchase the unsecured trade clains of the debtor.
As for the alleged ulterior purpose behind the voting of the
clainms, Condor nmmintains that it is entitled to pursue such
purchases to protect its interests and that the law is clear
that purchases such as these do not constitute a basis for
di squalifying the ballots cast by it against the Partners’ third

anmended pl an.

.

11 U S.C 8§ 1126(e) provides that “[o]n request of a party
in interest, and after notice and a hearing, the court nay
designate any entity whose acceptance or rejection of such plan
was not in good faith, or was not solicited or procured in good
faith or in accordance with the provisions of this title.”
Section 1126(e) specifically authorizes the court to designate
and disqualify votes by any entity whose acceptance or rejection
was not in good faith. In re Waterville Valley Town Square
Assoc., 208 B.R 90, 94 (Bankr. D.N.H 1997). The Sixth Crcuit
Court of Appeals recently discussed the “good faith” standard of
8§ 1126(e) in a single asset chapter 11 case wherein the debtor’s

undersecured creditor, Connecticut General, purchased all but



one of the debtor’s noninsider unsecured clains and voted the
purchased clains against the debtor’s reorgani zation plan. See
255 Park Plaza Assoc. Ltd. Partnership v. Connecticut Gen. Life
Ins. Co. (In re 255 Park Plaza Assoc. Ltd. Partnership), 100
F.3d 1214 (6th G r. 1996). In that case, the debtor conpl ai ned
that Connecticut General’s votes based on the purchased clains
were cast in bad faith and should have been di squalified
because Connecticut GCeneral had proposed a conpeting plan and
possessed an ulterior notive, that being either to take over the
debtor or destroy the debtor at any cost. 1Id. at 1219.

The Sixth Circuit noted that while the Bankruptcy Code does
not define the *“good faith” requirenent of § 1126(e), the
Suprene Court in Young v. Hi gbee Co., 324 U S. 204, 211 n.10, 65
S. C. 594, 598 n.10 (1945), after analyzing the predecessor
statute to 8 1126(e) “concluded that its purpose was to prevent
the use of ‘obstructive tactics and hol d-up techniques,’” which
would in turn give sone creditors an unfair advantage over other
creditors in the confirmation process.” 1d. The Sixth G rcuit
al so approvingly quoted from a Fourth Crcuit Court of Appeals
opi nion wherein the court held that a creditor “who casts his
vote with a purpose of coercing paynent to him of nore than he
m ght reasonably perceive as his fair share of the debtor’s

estate, does not cast his vote in good faith” and that “a
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creditor may not cast his vote for ulterior purpose and expect
to have it counted.” I1d. (quoting Insinger Mach. Co. v. Federal
Support Co. (In re Federal Support Co.), 859 F.2d 17, 19 (4th
Cir. 1988)). The Sixth Crcuit found the law to be clear,
however, that the Bankruptcy Code does not require “selfless
disinterest” and the fact that a creditor purchases clains for
the purpose of “securing the approval or rejection of a plan
does not of itself amount to ‘bad faith.”” 1d. at 1219 (quoting
In re Applegate Property, Ltd., 133 B.R 827, 834 (Bankr. WD
Tex. 1991) and In re Alegheny Int’l, Inc., 118 B.R 282, 289
(Bankr. WD. Pa. 1990)). “If bad faith could be found any tine
a claimis purchased to block approval of a plan, there would be
no incentive to purchase clains.” 1d. at 1219. The court also
rejected as neritless the debtor’s assertion of a per se rule
that a plan proponent may not purchase the clains of creditors.
“While a plan-proponent’s purchase of votes nmay shed light on
that proponent’s notive, whether bad faith exists can only be
deci ded after an analysis of the facts of each case.” 1d.

Al though the Sixth Circuit’s discussion of this issue is
probably dicta since the court initially found the appeal to
have been rendered noot, the Ninth CGrcuit readily relied upon

225 Park Plaza in rejecting a simlar argunent by a debtor in a



chapter 11 single asset case involving the purchase by the
debtor’s l|argest secured creditor of twenty-one of the thirty-

four unsecured clains for 100 cents on the dollar. See Figter
Ltd. v. Teachers Ins. and Annuity Ass’n of Anmerica (In re Figter
Ltd.), __ F.3d __, 1997 W 342895 (9th Gir. 1997). After
quoting from the same Suprene Court and Fourth Circuit opinions
cited by the Sixth Grcuit in 225 Park Plaza, the Ninth Crcuit

stated the follow ng concerning “good faith” in the context of
t he purchase of cl ai ns:

In short, the concept of good faith is a fluid
one, and no single factor can be said to inexorably
demand an ultimate result, nor nust a single set of
factors be considered. It is always necessary to keep
in mnd the difference between a creditor's self
Interest as a creditor and a notive which is ulterior
to the purpose of protecting a creditor’s interest.
Prior cases can offer guidance, but, when all is said
and done, the bankruptcy court nust sinply approach
each good faith determnation with a perspicacity
derived from the data of its inforned practical
experience in dealing wth Dbankrupts and their
creditors.

ld. at *3. Condor’s alleged lack of good faith in purchasing

and voting the four unsecured trade clains will be evaluated in

light of these principles.

Il
The only evidence before the court touching on this issue

was that adduced by the Partners from Condor’s representative



Scott Kocurek, upon cross exam nation by the Partners’ counsel
at the confirmation hearing. M. Kocurek testified that Condor
had purchased the four clains for 100 cents on the dollar and
had attenpted to purchase all the unsecured trade clains in an
effort to protect Condor’'s interest with respect to its $10.2
mllion claim He stated that at the time of the clains
purchases, Condor was uncertain of what was going to be
proposed, and that by purchasing the clainms, Condor’s interest
within the bankruptcy would be protected. M. Kocurek was asked
to conpare the amounts which Condor voted on each of the four
clains as reflected in the Partners’ ballot sumary wth Exhibit
D of Condor’s disclosure statenent containing a list of the
unsecured trade clains. M. Kocurek noted that three of the
four did not correspond with the amunts on Condor’s |list.?
Finally, M. Kocurek was directed to page 17 of Condor’s third
amended di sclosure statenent and asked to confirm that Condor’s

purchase of the claim of Pestco US. A, Inc. claim was not

SExhibit D lists the clains of Dalton Direct Carpets, Kel-
San, Inc., Kingsport Publishing, and Pestco U S A, Inc. in the
respective anounts of $1,286.00, $137.55, $510.40, and $260. 00,
while the anounts voted by Condor on these clains are in the
respective anmounts of $2,041.00, $349.00, $481.00 and $260. 00.
The anpunts of these clainms as scheduled by the debtor are in
the respective amunts of $2,000.00, $349.00, $481.00 and
$260. 00. Al though the variance in the ampunts of these clains
was not explained, it had no real effect on the overall nunbers
of acceptances and anounts in determ ning whether an inpaired
cl ass accepted the Partners’ plan.
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referenced therein. The Partners cite this om ssion along with
the fact that the notice of transfer of clains was not filed
until My 1, 1997, after voting on the conpeting plans had been
conpleted and nore than nine nonths after the purchase of the
claims in July and August 1996, as evidence of Condor’s |ack of
good faith.

The court disagrees and does not find that either of these
circunstances indicate a |lack of good faith. Condor’ s counsel
explained that the failure to disclose the Pestco U S A
transfer in Condor’s disclosure statement was an inadvertent
omssion on his part and no evidence contradicted this
expl anati on. As discussed nore fully below, there was no
i ndication that the Partners were prejudiced by this om ssion.
The Pestco U S. A claim has no significant mathematical effect
upon the overall calculation of percentages of acceptances since
it is only for the small anount of $260. 00.

The question as to the tineliness of the notice of transfer

filing is also a “red herring.” Fed. R Bankr. P. 3001(e)*

‘Regarding the transfer of clains other than for security,
Fed. R Bankr. P. 3001(e) provides in pertinent part as follows:

(1) Transfer of Caim Oher Than for Security Before
Proof Filed. If a claim has been transferred other
than for security before proof of the claim has been
filed, the proof of claim may be filed only by the
transferee or an indenture trustee.

(continued. . .)



governs the transfers of clains and requires a transferee of a
filed claimto file with the clerk evidence of the transfer.?

Upon the filing of such evidence, the clerk must inmmediately

4C...continued)

(2) Transfer of Caim Oher Than for Security After
Proof Filed. If a claim other than one based on a
publicly traded note, bond, or debenture has been
transferred other than for security after the proof of
claim has been filed, evidence of the transfer shall
be filed by the transferee. The clerk shall
I mredi ately notify the alleged transferor by mail of
the filing of the wevidence of transfer and that

objection thereto, if any, nust be filed within 20
days of the mailing of the notice or wthin any
additional tinme allowed by the court. If the alleged

transferor files a tinely objection and the court
finds, after notice and a hearing, that the claim has
been transferred other than for security, it shall
enter an order substituting the transferee for the
transferor. |If a tinmely objection is not filed by the
al | eged transferor, t he transferee shal | be
substituted for the transferor....

°|t appears that none of the four claimants from which
Condor purchased its clains actually filed a proof of claim but
it was not necessary for these creditors to do so in order to
assert a claimin this chapter 11 case because these clainms were

schedul ed by the debtor and not |isted as disputed, contingent
or unli qui dat ed. See, e.g., In re Heritage Village Church and
M ssionary Fellowship, Inc., 87 B.R 17, 18 (Bankr. D. S C
1988); Fed. R Bankr. P. 3003(b)(1). Despite the absence of

proofs of clains being actually filed, subparagraph (2) of Fed.
R Bankr. P. 3001(e) rather than subparagraph (1) governs the
transfers at issue in this case since Rule 3001(e)(2) pertains
not only to proofs of clains actually filed but also those that
are deened filed under 11 U S.C. § 1111(a). See In re Zal eha,
162 B.R 309, 314 n.5 (Bankr. D. Idaho 1993); In re Oxford Royal
Mushroom Prods., Inc., 93 B.R 390 (Bankr. E. D. Pa. 1988); but
see 9 ColLIER oN Bankruptey § 3001.09[6] n.18 (15th ed. rev.
1997) (“[1]t seens nore appropriate for the transferee of a claim
filed only pursuant to 8 1111 to conply with Rule 3001(e)(1).").

10



notify the alleged transferor who then has twenty days to
obj ect. See Fed. R Bankr. P. 3001(e)(2). If no objection is
filed, the transferee is automatically substituted for the
transferor. | d. Rul e 3001(e) does not specify a tine period
within which the transferee nust file the notice of transfer
with the court although it has been held that the notice nust be
filed within a reasonable tinme and that the failure to do so may
result in disallowance of the transferred claim if the delay
prejudiced a party in interest. See Venhaus v. Wlson (In re
Wlson), 96 B.R 257, 261 (9th G r. BAP 1988)(transferred claim
di sal l oned where delay in filing notice of transfer prejudiced
debtors who had settled claim wth original clainholder). As
stated by the bankruptcy appellate panel in WIson, “[t]he
rule’s silence with regard to a tine limt cannot be interpreted
as giving a transferee carte blanche in the filing of such
notice if a delay would result in prejudice to other parties.”
| d.

Regardl ess of whether the Rule 3001(e) notice was filed by
Condor within a reasonable time, there is no indication, nor do
the Partners even allege, that they or any other party in

interest were prejudiced in any way by Condor’s alleged untinely

11



filing.® The Partners do not even deny Condor’s assertion that
the Partners knew of the purchases at the tinme they occurred, an
allegation that s supported by the record. The fee
applications filed by debtor’s counsel and approved by the court
contain exhibits of several tinme entries evidencing that M.
Trent, his counsel and debtor’s counsel were aware as early as
July 29, 1996, that Condor was attenpting to purchase the
unsecured trade clains. Condor’s purchase of the clains of
Dalton Direct Carpets, Kel-San, Inc., and Kingsport Publishing
was formally disclosed when Condor filed its first disclosure
statenment on Septenber 16, 1996, which in this regard contained
the same remarks as in its third anended disclosure statenent.
See supra note 1. In addition, there is nothing to indicate
that Condor gained any advantage from its delay in filing the
Rul e 3001(e) notice. The absence of a benefit to Condor, the

Partners’ actual know edge of the transfers, and the |ack of

®Absent prejudice to the estate or a party in interest,
there is no indication that failure to conply with Rule 3001(e),
wi thout nore, affects the enforceability of an otherwi se valid
transfer. See Oficial Unsecured Creditors Comm v. Stern (In
re SPM Mg. Corp.), 984 F.2d 1305, 1313 (1st GCr. 1993), reh'g
deni ed (1993)(“The Code does not speak to the validity of claim
transfers, and the Bankruptcy Rules provide only procedures for
the filing of notice required for a transferee to be recognized
as the holder of the claim”); In re Zaleha, 162 B.R at 314-315
(failure to conply with Rule 3001(e)(2) does not deprive claim
pur chaser of standing to object to plan confirmation).

12



prejudice to the Partners or any other party belie the charge of
bad faith.”

Perhaps realizing this, the Partners argue that Condor’s
lack of tineliness in filing the transfer notice evidences bad
faith, considering that Condor also had an ulterior notive in
voting the clainms against the Partners’ plan, that being to
attenpt to defeat the Partners’ plan and to pronote the
confirmati on of Condor’s plan. The conclusion that Condor had

an ulterior notive in voting the clains against the Partners’

't is not clear whether the Partners even have standing to
chall enge any alleged nonconpliance by Condor with Fed. R
Bankr. P. 3001(e). The only entity expressly required under
Rul e 3001(e) to be given notice of the alleged transfer is the
purported transferor, although obviously it is to the benefit of
the transferee that any person responsible for disbursenments in
the case have notice of the transfer. See Jordan v. Colorado
Student Loan Program (In re Jordan), 146 B.R 31, 32 (D. Colo.
1992)(there is no requirenent that the debtor be notified of the
transfer); 9 CoLler oN Bankruptecy § 3001. 09[ 2] (15th ed. rev. 1997).
Conpliance with Rule 3001(e) appears designed prinmarily to neet
the due process requirenment that a creditor be given notice and
an opportunity to object to any purported transfer of its clains
agai nst the estate. Especially in light of the 1991 anendnent
to Rule 3001(e) which renoved the requirenent that the court
approve postpetition transfers of clains and limted its role to
adj udi cation of disputes regarding the enforceability of the
transfer under nonbankruptcy law, it is questionable whether a
party other than the alleged transferor my object to a
purported transfer. See 1991 Advisory Committee Note to Fed. R
Bankr. P. 3001; Viking Assoc., L.L.C. v. Drewes (In re dson),
_ F.3d __, 1997 W 377841 (8th G r. 1997), reversing In re
Oson, 191 B.R 991 (Bankr. D. Mnn. 1996), wherein the
bankruptcy court sua sponte had conducted an exam nation of the
transfer of clains.
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pl an, however, is not supported by any evidence before the
court.® The uncontradicted testinony by Condor’s representative
is that Condor purchased the clains to protect itself at a tine
when it was wuncertain as to what would transpire in the
bankruptcy case. At the tinme Condor was assigned the four
clains in July and August 1996, neither the Partners nor Condor
had proposed a plan. Because the Partners have failed to cone
forward with any proof that Condor was not sinply protecting its
claim by purchasing the unsecured trade clainms, this court
cannot conclude that the clains purchased by Condor and voted

agai nst the Partners’ plan was done in bad faith.

I V.

In conclusion, the Partners’ notion will be denied and the
ball ots cast by Condor against the Partners’ plan for the four
unsecured trade clains which it purchased wl| not be
di squalifi ed. The foregoing constitutes the court’s finding of
facts and conclusions of |aw pursuant to Fed. R GCv. P. 52(a),

as incorporated by Fed. R Bankr. P. 7052. An order wll be

8Condor purchased the clains at issue for 100 cents on the
dollar and nade simlar proposals for the purchase of all the
unsecured trade clains. In 255 Park Plaza, the Sixth Grcuit
cited Connecticut General’s offer to purchase for full value the
clains of all noninsider unsecured creditors as evidence of its
lack of bad faith. In re 255 Park Plaza Assoc. Ltd
Partnership, 100 F.3d at 1219.
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entered contenporaneously with the filing of this menorandum
opi ni on.
FI LED. August 19, 1997

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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